DE 01-224
Connecticut Valley Electric Conpany Inc.

Request for Tenporary Billing Surcharge
and Wai ver of Rule Puc 1203.05(a)

Order on Oral Motions
ORDER NO 23887
Decenber 31, 2001
APPEARANCES: Ransnei er & Spel |l man, Dom D Anbruoso,

Esg. on behalf of Connecticut Valley Electric Conpany; MLane
G af, Raulerson & Mddleton, Sarah Know ton, Esq. for the City
of Clarenont; New Hanpshire O fice of the Attorney General, Wnn
Arnol d, Esq. representing the Governor’s Ofice of Energy and
Communi ty Service; Consumer Advocate, M chael Hol nes, Esq. for
the O fice of Consuner Advocate and Lynmari e Cusack, Esq. for
the Staff of the New Hanpshire Public Uilities Comm ssion.
l. PROCEDURAL HI STORY

On Novenber 16, 2001, Connecticut Valley Electric Conpany
Inc. (CVEC) submitted a tariff filing to the New Hanpshire
Public Utilities Comm ssion (Comm ssion) requesting
i npl ementation of a Tenporary Billing Surcharge (TBS) to recover
approximately $1.7 mllion in costs related to: the New
Hanpshire Retail Conpetition Pilot Program Docket DE 95-220;
Electric Uility Restructuring proceedings in Docket DR 96- 150,
i ncluding core energy efficiency costs; federal court
litigation concerning Electric Uility Restructuring in which
former Chairman Patch and Comm ssioners CGeiger and Brockway are

named defendants (Patch case); Docket DE 00-110

("Wheel abrator"); the Year 2000 transition (Y2K); and certain
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smal l er itens. The Conpany proposed to recover such costs on a
bills-rendered basis starting on or after January 1, 2002, via a
TBS of $0.0123 per kWh. At the sane tinme, CVEC filed a request
to decrease its Fuel Adjustnent Charge/ Purchased Power

Adj ust nent Charge (FAC/ PPCA) by $0.0123 per kWH, in docket DE
01-225. The conbined effect of the TBS and the FAC/ PPCA changes
woul d be a zero net change in custoner bills.

On Novenber 29, 2001, CVEC filed the testinony of Conpany
representatives, C.J. Frankiewicz and AlIf R Strom d sen, thus
conpleting its Novenber 16, 2001 filing. The testinony
descri bed the Conpany’s need for the TBS and CVEC s cash
situation. On Novenber 30, 2001, the Comm ssion issued an order
of notice establishing a hearing on the matter for Decenber 18,
2001.

The Gty of Clarenont and the Governor’'s O fice of Energy
and Community Service filed tinely requests for intervention.
The O fice of Consuner Advocate (OCA) al so gave notice of its
intent to participate in the docket. No objections to the
intervention were received.

The hearing on the request for a TBS comenced on Decenber
18, 2001, with a second session held on the afternoon of
Decenber 19, 2001. At the close of the Conpany's case, the
Staff and intervenors nmade various oral notions including

notions to strike certain exhibits on the grounds that the
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Conpany had failed to provide discovery as to them and that they
wer e unsupported by conpetent testinony, and notions to dism ss
the case on the grounds that the Conpany had failed to neet its
burden of proving whether the costs it seeks to recover, in
particular approximately $1.4 million in legal costs related to
restructuring, were reasonable and were prudently incurred. The
Conpany opposed the notions, and noted that it could present the
testinony of its |egal counsel at a later hearing to support the
reasonabl eness of such costs, if the Conmm ssion so desired.
Because we di spose of the subject matter of the notions in our
decision, below, it is not necessary to address the specifics of
t hese notions.

Al so, at the close of the hearing on Decenber 19, 2001, the
Chai rman of the Conmi ssion inquired of the Conpany its position
regardi ng recusal of one or nore Conm ssioners because of CVEC s
attenpts to recover |egal costs associated with CVEC |litigation
in which two Conmi ssioners are nanmed defendants. On Decenber 27,
2001, the Conpany filed a letter (CVEC Decenber 27 letter)
stating that it did not request recusal of any Conm ssioner.

On Decenber 20, 2001, the OCA requested a “full Conmm ssion”
pursuant to RSA 363:17 in any further proceedings in the docket.

On Decenber 26, 2001, CVEC filed a letter (CVEC Decenber 26
letter) with the Comm ssion requesting that the Conm ssion order

the TBS rates into effect as tenporary rates, effective January
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1, 2002, pending the outcone of the proceeding. On Decenber 27,
2001, Staff filed a letter opposing this request.
1. POSITIONS OF THE PARTI ES

A CVEC

CVEC requests recovery of approximately $1.7 mllion in
costs through a TBS to be effective January 1, 2002, and subject
to reconciliation at the end of this proceeding. CVEC asserts
that the TBS would permt the recovery of the increnental costs
by Novenber, 2002, which would have the effect of avoiding a
rate increase in 2002, and of setting up a rate decrease to be
effective at the term nation of the TBS, and resolving an
accounts payabl e cash deficit that would otherw se persist into
the future. The Conpany alleged that it is unable to pay power
bills owed to its parent conpany and is incurring | ate paynent
charges because it is “cash short,” as it paid out $1.7 million
for costs that it has not recovered in rates.

The proposed TBS incl udes $995, 000 in costs allegedly
related to federal court litigation against the Conm ssion
relating to the Conm ssion enforcenent of RSA 374-F, the
Electric Restructuring statute. The TBS woul d al so recover
$452,000 in costs related to restructuring in proceedi ngs before
t he Commi ssion, including $351,400 in outside |egal fees. The
Conpany al so seeks recovery of approxi mately $107,000 in Y2K

costs and $96, 000 i n Weel abrator costs, together with snaller
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amounts for Core Energy Efficiency prograns ($13,000),
unbundl i ng of Conpany bills ($8,000); and the shift fromthe
franchise tax to the Energy Consunption and Business Profits
t axes ($14, 000).

According to the Conpany, the Commi ssion permtted it to
defer the costs for which it now seeks recovery. The Conpany
states that it determ ned as of Decenber 21, 1997, that it no
| onger qualified for the application of SFAS 71, relating to
deferral of costs by regulated utilities, and that "as a result”
the Conpany wote off all of its regulatory assets associ ated
with its New Hanpshire retail business as of that date. See
Exh. 1, at 2. Until Septenber 30, 2001, when the Conpany again
determned that it qualified for application of SFAS, the
Conmpany expensed all simlar costs "since they could not be
deferred with CVEC s being off FAS 71 accounting." Id.

The Conpany notes that it recovered its Docket DR 95-250
pil ot program costs through March 31, 1998, in an earlier TBS
aut horized by the Comm ssion, and in this docket seeks only
those pilot programcosts incurred and deferred since then,

t hrough Sept enber 30, 2001. |Id.

Wth respect to DR 96-150 costs, the Conpany states that it
has not recovered any of such costs since it began incurring
themin 1995, and seeks recovery of such costs incurred through

Sept enber 30, 2001. The Conpany points out that it was
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aut horized to defer such costs by a provision in the Stipul ation
approved in its |ast base rate increase, in Docket DR 96-170.

Id. The Conpany argues that the costs of participating in the
core energy efficiency prograns docket, DE 01-057, are properly
considered restructuring costs, and were properly deferred al ong
with DR 96-150 costs pursuant to the Stipulation. Tr. Day I, at
38- 39.

The Conpany notes that it recovered its Weel abrator costs
related to its filing at the Federal Energy Regul atory
Comm ssion (FERC), as well as an estimate of subsequent appeal
costs, in an earlier TBS authorized by the Conm ssion, which
provi ded for the application of carrying charges to uncoll ected
bal ances. Exh. 1, at 2-3. CVEC seeks to include in the
proposed TBS in this docket the small anmount of unrecovered
appeal costs, and increnental the costs of the \Weel abrator
docket incurred through Septenber 30, 2001. 1d. at 3.

The Conpany states that it incurred Y2K transition costs
during the tinme it was off FAS 71 accounting, which, it asserts,
"woul d have rendered useless a petition for an accounting order
for the purpose of deferring.” 1d. CVEC states that it has not
recovered such costs in rates, and seeks their recovery through
t he proposed TBS.

Wth respect to the $995,000 in Patch litigation costs,

CVEC argues that its legal bills constitute evidence reliably
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based on established records, and should therefore be accepted
as prima facie proof of the reasonabl eness of the expenditures
shown in them Decenber 27 letter at 2. CVEC states that if
mere assertions of unreasonabl eness require it to produce nore
evi dence, the Conm ssion should grant CVEC the opportunity to
respond to the assertions, and to correct perceived
deficiencies, before dismssal is granted. 1d. CVEC notes that
it has produced the affidavit of its General Counsel, marked for
identification as Exh. 11, in response to assertions that its
witness M. Frankiewicz is not conpetent to testify as to the
reasonabl eness of the legal bills, and that attorney Kraus in
that affidavit stated under oath that he is "famliar with

regul atory and judicial |egal processes, the billing practices
of private law firnms, and the | egal needs of public utility
conpanies.” 1d., quoting fromExh. 11. The Conpany argues that
it is hard to imagi ne what sort of expert would have nore

know edge about the reasonabl eness of public utility legal bills
than the general counsel of a public utility. 1d. at 2.

The sum of costs the Conpany proposes to recover is
approximately $1.7 mllion. Conpany proposes to recover this
anount entirely in 2002, in order for the inpact of such
recovery to coincide with net power cost reductions proposed to
be inplenmented in FAC/ PPCA rates, such that a zero net inpact on

rates will result. The Conpany asserts that it is unable to pay
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its power bills, and is incurring late charges as a result. Id.
The Conpany states that the pre-tax anount of overdue power
bills in 2002 is estimated to be $1.243 million. The Conpany
avers that its allowed earnings are only $400, 000 annually, and
that thus it cannot make up its cash shortage out of its
earnings. Id.

The Conpany seeks a wai ver of Puc 1203.05(a), pursuant to
Puc 201.05, on the grounds that inplenentation of the rate on a
bills-rendered basis would elim nate custoner confusion and
reduce adm nistrative costs. I1d., at 4.

B. GOECS

The GOECS filed a response to CVEC s Decenber 26, 2001 and
Decenber 27, 2001 letters. Wth respect to CVEC s request for the
TBS to go into effect on a tenporary basis, GOECS states it is
unawar e of any precedent allow ng for tenporary, one-issue rate
i ncreases prior to the conclusion of evidentiary hearings, which
is precisely what CVEC now seeks in this docket. |In GOECS s view,
CVEC s sole justification for creating an exception in this case
is the “yo-yo effect” that different inplenentation dates in the
two dockets may create. The nore appropriate resolution of this
i ssue, according to GOECS, is to delay the FAC/ PPCA decrease until
a decision on the TBS can be made on the nerits after the
conclusion of the hearing in that docket. GOECS contends that a

delay of a nonth (or slightly longer if necessary, and with
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interest) in the FAC PPCA docket is a small price to pay in order
to be certain that CVEC s recovery fromratepayers is appropriate,
especially in light of the contested nature of the expenses at
issue in this case. Therefore, GOECS opposes allow ng CVEC to

i npl ement the TBS on a tenporary basis on January 1, 2002.

I f the Comm ssion is nevertheless inclined to allow CVEC to
i npl enent a tenporary TBS, GOECS requests CVEC s own adni ssion
concerning its poor cash-flow situation be taken into account,
and either: a) require that the Conpany post bond to secure its
ability to repay all nonies collected that it mght ultimtely
have to refund to custoners; or b) require the Conpany to
anortize recovery over a three or four year period, thus
reducing the risk that it m ght over-recover anmounts which it
m ght ultimately have to refund to custoners.

GCECS characterizes CVEC s Decenber 27, 2001 letter as nere
post-hoc rebuttals to tinmely evidentiary issues raised by the
parties during the Decenber 18'" and 19'" hearings. According to
GOECS, offering an affidavit from M. Kraus (CVEC s in-house
counsel) stating that the legal bills were reasonabl e and
accurate is not sufficient evidence as to the reasonabl eness of
the bills, or as to the specific proportion of those bills that
CVEC seeks to recover fromits ratepayers. GOECS contends that
it and other intervenors did not have a neani ngful chance to

review the redacted legal bills, which were only provided for
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parties to review at the hearing. Lastly, GOECS states that the
redacted bills are too vague for neani ngful review

C. Cl TY OF CLAREMONT

Inits oral notion to exclude evidence and its remarks
joining in Staff's oral notion to dismss CVEC s request,
Cl arenont argues that Conpany affiant Kraus |acks the necessary
expertise to evaluate the reasonabl eness of the outside |egal
expenses incurred in the Patch litigation.

D OCA

OCA orally supported notions to exclude certain evidence
and joined in the Staff’s nmotion to dismss. OCA al so
chal l enged the validity of CVPS s recovery of $925,6000 in Patch
litigation costs, and argues that such costs shoul d be refunded.
OCA argues this refund would solve CVEC s cash fl ow probl em

E. STAFF

Staff believes setting tenporary rates in this proceeding
is inappropriate and CVEC s Decenber 26 request shoul d be
denied. First, Staff notes that the burden of proving the
reasonabl eness of a rate increase is on the utility. Staff
contends that if the Conm ssion were to establish tenporary
rates, the Staff of the Conmm ssion and ultimtely the Comm ssion
woul d be required to either prove or disprove the Conpany's
case. Staff points to CVEC s suggestion that the Comm ssion

shoul d set the rates now and then have the Conm ssion Staff
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conplete an audit. According to Staff, this approach would
pl ace the burden on the Staff to show why the recovery of
certain costs mght be unreasonabl e.

Staff further argues that, given the Conpany's assertions
that its financial condition is precarious, establishing a
tenporary rate without requiring a bond pursuant to RSA 378: 30
woul d be unwise. |If the Conpany's assertions about its cash
shortage were true, a bond would be required to ensure the
repaynent to custoners of any difference between the anmounts
col |l ected under the tenporary rate and the rate the Comm ssion
finds should have been in effect. Moreover, Staff avers, the
situation i s made nore tenuous when one factors in the testinony
that the Conpany is |osing custoners.

O her reasons Staff proffers for denying the request relate
to the specific project costs that the Conpany seeks to recover.
Staff states that CVEC has neither proven these costs reasonabl e
nor shown themto be allowed by prior Conm ssion orders. Staff
cites as an exanple the nearly $1 nmillion CVEC seeks to recover
that are related to the Patch litigation. Staff asserts that
nei ther the Vernont PSB nor the FERC have al |l owed CVEC s parent
conpany, Central Vernmont Public Service (CVPS) to recovery its
share of Patch Case costs. Staff further argues that in New
Hanpshi re these costs cannot be said to constitute costs

incurred to establish and i nplenent restructuring under RSA 374-
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F (the standard by which restructuring costs can be coll ected),
but rather constitute costs incurred to "litigate NHPUC Orders, "
citing Exh. 2, at 9. Staff also points to CVEC s proposal to
include in the TBS about $100,000 in Y2K costs of a kind that
the Vernont Public Service Board has ordered be absorbed by the
CVPS sharehol ders (citing the VPSB order in Docket DR 6460 and
6120, June 26, 2001, page 69).

Staff further contends that granting approval for an
addi tional approximately $0.5 mllion in the proposed TBS even
on a tenporary basis would contradict Oder Nos. 22,984, page 3,
and 22,537, page 10, which indicate that Restructuring Costs
shoul d be set aside until CVEC inplenents Retail Choice. Staff
states that the record fails to disclose any indication of when
retail choice will be available in the CVEC territory.
Accordingly, Staff argues, there is no substantiation for
granting the tenporary rate at this tine.

Staff observes that it is well established that the
Comm ssion views the tenporary rate provision as applicable
where financial need is clearly shown. Concord Electric Co., 59
NH PUC 236, 237 (1974) (granting tenporary rates to maintain
Conmpany financial integrity). Staff argues that in this case,
however, while the Conpany all eges that the recovery of the
costs through the TBS woul d provide cash flowto cure its cash

shortage, the Conpany has provided no proof that the costs are
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reasonable. Further, staff contends, the Conpany has not shown
how it attenpted to alleviate its cash shortage through other
neans.

Staff observes that the Comm ssion also said in Concord
Electric Co. that the tenporary rate "provision should not be
used indiscrimnately but only where the public interest so
requires.” Id. Staff argues that the only showi ng that the
Conpany makes for putting the tenporary rate into effect
imrediately is that it will preserve "rate stability." Staff
contends that the better course of action in this situation
woul d be to wait and determ ne what costs, if any, the Conpany
shoul d actually recover. Staff argues that the Comm ssion
shoul d be certain of the costs it approves and it shoul d not
allow a conplete tenporary recovery only to | ater determ ne that
custoners paid too nmuch

Staff states that its notion to dismss was intended to
identify that CVEC failed to nake its case in establishing the
anount and reasonabl eness of clainmed operating expenses. Wile
Patch litigation expenses are the bulk of the CVEC petition,
Staff states that it did not imt its request to that portion
of CVECs recovery request.

Staff contends that CVEC failed to produce any evi dence of
t he reasonabl eness of its expenses. There were no exhibits

identifying the costs of seven of the project areas for which
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recovery was sought, according to Staff. Staff contends that
CVEC nerely presented the testinony of a witness who offered the
anount of expense under each project, and that it was only at
Staff's request that CVEC produced redacted legal bills for the
Patch litigation project. Staff further notes that it was only
after a Staff inquiry at the opening of the case that CVEC asked
to make the Patch litigation legal bills an exhibit.

Staff responds to CVEC s inplication that its notion to
dism ss constitutes an assertion that CVEC s costs were
unreasonabl e, noting that Staff is not able w thout evidence to
make such an assertion. Staff argues that there sinply was no
evi dence of reasonabl eness.

A review of the standard for granting a notion to dism ss
or a notion for directed verdict reveals, in Staff's view, that
even if one were to construe the evidence in the |ight nost
favorable to CVEC, it cannot be said that the Conpany net its
burden of producing evidence that its expenses were reasonabl e.
Staff contends that sinply asserting that project X had n
dol |l ars associated with carrying it out falls short of
establishing a prima facie case, citing the exanple of a civil
negl i gence action. Staff argues that CVEC wants the Conm ssion
to approve costs based apparently on a doctrine simlar to that
of res ipsa loquitur. Staff contends that expenses nust be

proven, and that CVEC has failed to do so in this case.
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Staff al so argues that the notice provision of RSA 378:27
has not been followed in this docket: the notice of hearing in
this docket did not address setting the TBS as a "tenporary
rate” as contenplated by the statute. Accordingly, fixing
tenporary rates at this tine is inappropriate, according to
Staff.

[11. COVM SSI ON ANALYSI S

The issues in this docket have been conplicated by the
manner in which the Conpany has presented its request for a
tenporary billing surcharge. The proposed TBS is the equival ent
of a rate increase in an anount alnost four tines CVEC s annual
earni ngs, and represents an annual rate increase of
approximately 9 percent. CVEC did not file a rate case, but
rat her sought this extraordinary increase in rates through a
m scast billing surcharge. It filed a request for the increase
| ess than two nonths before the tine it proposed that the rate
increase would go into effect. It did not file supporting
testinmony until approxinmately one nonth before its proposed
effective date. Consequently, the substantive problens with
single-issue rate cases were conpounded in this docket by the
procedural limtations of the Conpany's proposed form of
petition, and truncated schedul e request.

Single-issue rate cases are frowned upon in utility

r at emaki ng because the objective of ratenaking is not to ensure
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recovery dollar for dollar of every expenditure nmade by a
utility, but rather to ensure that the conpany has a reasonabl e
opportunity to earn a reasonable overall return on investnents
dedi cated to public utility functions. 1In order to make this
ultimate determ nation, it is necessary to match ordinary and
necessary expenses with incone fromthe sane period, and
determ ne whether the net inconme is sufficient to provide a
reasonable return on allowable rate base. Single-issue rate
cases do not allow for this determnation of overall net incone.
They focus on the change in a single expense (or revenue) item
since the last rate case, ignoring conpletely what changes may
have taken place in the other factors of net incone.

The Conpany argues that the costs in question in this
docket are "one-time" costs, and that a TBS is a "perfect
mechani sm* for recovery of such costs. Tr. Day I, at 42. To
establish such a principle, that all "one-tinme" costs can be
included in a TBS, would be to vitiate standard ratemaki ng
principles that require a matching of ordinary costs and
revenues. Standard ratenmaki ng does not permt recovery of "one-
time" costs (and correspondi ngly does not reduce rates on
account of "one-tine" incone).

An increase in rates to allow a conmpany to "recover"” a
singl e expense (or, as here, several specified expenses),

wi t hout placing that expense in the overall framework of a net
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i ncome determ nation, risks the establishnment of rates that wll
seriously overcollect (or even undercollect) a conpany's fair
return. A tenmporary billing surcharge such as the one the
Conmpany proposes is, in effect, a single issue rate case, as the
Conpany does not propose that the Comm ssion undertake the
ri gorous exam nation of reasonabl eness and fidelity to
regul atory principles that a rate case would require. Neither
did the Conpany follow the Conmm ssion’s requirenents for
presenting a rate case. See N.H Admn. Rule Puc 1600. As we
said in Order No. 22,984, "we usually disfavor the use of a
surcharge to recover litigation or other expenses that are
traditionally reflected in base rates.”

The Conpany argues that it should be allowed to include
$1.7 million in costs in rates through a TBS because the
Comm ssion has permitted such recovery in the past. Tr. Day I,
at 42. However, with respect to the $452,000 in restructuring-
related costs incurred in proceedi ngs before the Conm ssion, the
Comm ssion has clearly enunciated the rule that the Conpany may
defer such costs, but may not recover themuntil retail choice
exists in the CVEC service area. See Order No. 22,984, July 24,
1998. CVEC did not appeal this order. W continue to viewit
as premature to consider whether and to what extent CVEC should
recover restructuring costs when restructuring has not gone

forward in CVEC s service area. W do not reach the question of
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whet her the costs were reasonably incurred, nor whether CVEC
presented sufficient evidence in this TBS docket to carry its
burden of proof.

CVEC argues that absent its total request of approximtely
$1.7 mllion, it will face a continuing cash shortage, and on
this basis seeks inclusion of costs in its proposed TBS. CVEC s
evi dence does not support the relief it seeks.

Essentially, CVEC asks us to sidestep the ordinary course
of ratemaking to establish tenporary rates on an energency
basis, given its alleged financial crisis. Pursuant to RSA
378:9, the Commi ssion is authorized to tenporarily alter a
public utility’'s rates if the Comm ssion finds that an energency
exists. However, CVEC s own financial wtness testified that
CVEC i s not experiencing a financial energency. According to
CVEC s evidence, its parent and chief source of financing,
Central Vernont Public Service Conpany, is likely to be able to
continue providing financing to CVEC, barring unforeseen
exi gencies. CVEC al so contenpl ates paying a substanti al
dividend to CV/PS in the comng two years. The Conpany is not at
credible risk of losing its ability in the near termto provide
service to its custoners if it does not obtain an inmedi ate
i nfusion of cash. The Conpany has failed to denonstrate that
t he Comm ssion should establish higher rates to maintain its

financial integrity as a going concern. Conpare, Concord
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Electric Co., 59 NH PUC 236, 237 (1974) (granting tenporary
rates to maintain Conpany financial integrity). Simlarly, the
Conmpany has failed to denonstrate that a financial crisis
justifies ignoring considerations of prudence and reasonabl eness
of its expenses. Conpare, G een Muntain Power Conpany, PSB
Docket No. 6107, Order issued January 23, 2001 (rates set above
| evel needed to recover all prudently-incurred costs, because
utility bankruptcy woul d ot herw se occur).

Mor eover, the Conpany failed to establish a prima facie
case that such expenses were reasonably incurred. Even if Exh.
11 were accepted into evidence, it would not be sufficient to
satisfy the Conpany's burden. The "business records”
evidentiary principle suggested by the Conpany may have sone
rel evance in a rate case, at |least for standard itens of Conpany
expense. |If a Conpany were required to put forth expert
testinmony on every line itemin its calculation of rate of
return, rate cases would be inpossibly unw el dy, and such
evi dence woul d not appreciably increase the Commi ssion's
under st andi ng of the case. However, rate cases, unlike the
present TBS docket, contain numerous procedural devices to
identify areas of genuine dispute, and devel op a sound record
for Conmm ssion determnation. To ensure that any contested rate
case hearings focus on areas truly in dispute, the Conm ssion

establishes a well-understood procedural schedule, with pre-
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filing notice requirenents, filing requirenments (including
witten testinony and wor kpapers), discovery, Staff and
intervenor testinony, rebuttal, and hearings. See Puc 203 and
1600. Through this process, in which the parties are give every
opportunity for identifying and exploring issues practicable in
the twelve nonths allotted by statute for a rate case, RSA
378:6, the positions of all sides on contested i ssues can be
brought out, and the Comm ssion obtains sufficient evidence to
support its determ nations.

In the instant docket, by conparison, the Conpany gave no
advance notice of the request it was preparing to file. Its
initial filing | acked supporting testinony. The supporting
testinmony did not include evidence as to the reasonabl eness of
t he expendi tures, beyond the conclusory statenent of M.
Franki ewi cz, admttedly not conpetent to opine on the
reasonabl eness of litigation costs. A tenporary billing
surcharge for such large and contentious itens cannot be
supported on the conclusory evidence presented by the Conpany in
this case, in a proceeding so truncated that it is difficult to
identify issues, and inpossible to resolve them

The TBS is typically used after a base rate case, as a
mechani smto collect rate case expenses and provide for any
tenporary rate recoupnment or credit resulting fromthat

proceeding. Wth such rate case and recoupnment surcharges,
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there is rarely any dispute as to the recoverability of the
costs. In the instant case, the costs are contested, and there
is not a sufficient evidentiary basis for the Comm ssion to
determ ne the prudence of the restructuring and Patch litigation
expenses in this docket. Simlarly, it is not possible in a TBS
proceeding to consider the full inplications of the proposed
recovery on the Conpany's fair and reasonable return. A TBS is
not the appropriate vehicle to consider such costs.

We turn next to the other itenms for which CVEC seeks
recovery in the proposed TBS. Wth respect to the start up
costs associated with inplenentation of the switch froma
franchi se taxes to a consunption tax, the Conpany has filed
separately in docket DE 01-232 to recover the ongoing tax. W
will allow the proposed TBS, consistent with treatnent of such
costs in the case of other utilities.

Wth respect to Y2K transition costs, the Conpany expensed
these costs at the tine they were incurred. The Conpany did not
seek an accounting order fromthe Conm ssion permtting their
deferral for ratemaking purposes. The Conpany argues that it
woul d have been "usel ess" to request such an order during the
time it was not on FAS 71 accounting. Exh. 2 at 4. The Conpany
erroneously conflates accounting for the purposes of neeting
Securities and Exchange Conmm ssion disclosure requirenments

(using FASB standards), with accounting for ratemaking purposes.
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Even if the Conpany's Annual Report to Sharehol ders required
that Y2K costs be expensed, the Comm ssion could have provided
t he Conpany with an accounting order allowing it to defer the
Y2K costs for later ratemaking consideration. Tr. Day Il at
111. In any event, the Conpany expensed its Y2K costs, and it
woul d be a formof retroactive ratemaking to reach back and
bring these costs forward for recovery at this tine. As with
the storm expenses at issue in Docket DR 97-221, if Y2K costs
al one were sufficient to lower CVEC s return below a just and
reasonable level, and it did not wish to seek an order for their
deferral, it could have filed a rate case at the tinme. See,
Order No. 22,894. Thus, we deny the proposed inclusion of such
costs in the calculation of rates going forward.

Wth respect to unbundling costs, we do not characterize
them as restructuring costs, as they may well have been incurred
whet her retail choice was introduced or not. However, |ike the
i ncrenental stormcosts for which TBS recovery was denied in
Order No. 22,894, we see no reason why these costs should be
consi dered outside the context of a rate case.

Wth respect to restructuring pilot costs, the Comm ssion
i ssued an accounting order, included in Order No. 22,033 at p.
28, permtting deferral of such costs, and expressly authorized
their recovery in a TBS. See Order No. 22,894. There is no

question in this docket that the $14,290 in such costs incurred
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bet ween March 31, 1998 and Septenber 30, 2001 are the type of
costs at issue in Order Nos. 22,033 and 22, 894, and no issue of
prudence has been raised with respect to such costs. Consistent
with our Order No. 22,984, we will allow CVEC to include these
restructuring pilot costs in a TBS, to be effective January 1,
2002.

Simlarly, we will allow the recovery of the \Weel abrator
[itigation expenses in the proposed manner, because this
particul ar category of expenses was included in a TBS in DR 97-
221, in Comm ssion Order No. 22,894. W do not reach the
guestion of whether costs with respect to which a conpany's
earni ngs "appear insufficient to enable it to absorb [the] costs
in base rates and ... the expenses relate to a FERC acti on which
the Comm ssion fully supported,” Order No. 22,894, may routinely
be included in a TBS.

Wth respect to the costs for which we have determ ned that
the proposed TBS is the proper vehicle for reflection in rates,
we wll permt the Conmpany to recover carrying costs as proposed
inits filing.

Wth respect to core energy efficiency costs, while the
Conmpany argues for their categorization as restructuring costs,
they do not fit into the same categorization as the
restructuring costs discussed above. The core energy efficiency

costs relate to the Conpany's voluntary participation in Docket
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DE 01-057. These costs woul d be incurred whet her the Conpany
opens its service area to retail conpetition, as required by RSA
374-F, or not. Thus, we do not bar their recovery at this tine,
under the principle that restructuring costs may be presented
for recovery upon the introduction of restructuring. However,
the TBS nechanismis not the proper nmechanismfor recovery of
such costs. Absent the establishment in the CVEC territory of a
system benefits charge under RSA 374-F, the Conservation and
Load Managenent Program Adjustnent is the correct |ocation for
energy efficiency cost recovery of this type. The request for a
TBS for core efficiency costs is denied at this tine, wthout
prejudi ce to the Conpany seeking recovery of such costs in
connection wth its February 27, 2002 Core Energy Efficiency
Program filings in dockets DR 96-150 and DE 01-057.

Qur determ nations above will permt the Conpany to
i npl emrent a TBS on January 1, 2002, in an anount sufficient to
recover $15,000 in pilot program costs, $14,000 in ECT/ (FT)/BPT
costs and $96, 000 in Weel abrator costs. In addition, we
indicate that $13,000 in core efficiency costs may be presented
in other dockets for potential recovery via appropriate
surcharges. Thus, our order contenplates a potential increase
in rates, outside of a base rate case, of roughly $138, 000.
This is a substantial increase for custoners of a Conpany the

size of CVEC. Finally, we note that rate continuity alone is
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not a sufficient reason to permt a utility to raise rates
t hrough a tenporary surcharge, outside the context of a ful
rate case exam nation

Wth respect to the Conpany's request to be permtted to
i npose the TBS allowed in this order on a bills-rendered basis,
we grant the Conpany's request. It is in the public interest to
avoid the additional costs that would be incurred if the Conpany
were to have to inpose the rate on a service-rendered basis,
particularly as the Conpany will be inplenmenting a reduction in
its FAC/PPCA on a bills-rendered basis at the sane tinme as it
i npl enents the instant TBS.

Based upon the foregoing, it is hereby

ORDERED, that the notions for exclusion of evidence and for
di sm ssal of the Conpany's petition are DENIED as noot; and it
S

FURTHER ORDERED, that the Conpany's request for a tenporary
billing surcharge to recover restructuring pilot costs,
Wheel abrator costs, and the start-up costs related to the Energy
Consunption Tax on a bills-rendered basis commenci ng January 1,
2002 and endi ng Novenber 30, 2002 is hereby GRANTED;, and it is

FURTHER ORDERED, that the Conpany's request for a tenporary
billing surcharge to recover other costs is DEN ED wi t hout

prejudice for the reasons set forth above.
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By order of the Public Utilities Conmm ssion of New

Hanpshire this thirty-first day of Decenber, 2001

Thonmas B. Getz Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Commi ssi oner

Attested by:

Kinberly Nolin Smth
Assi stant Secretary



